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Plaintiffs,
V.

U.S. FISH & WILDLIFE SERVICE,
NOAA FISHERIES; PACIFIC LUMBER
COMPANY, a Delaware corporation;
SCOTIA PACIFIC COMPANY LLC, a
Delaware corporation; SALMON CREEK
LLC, a Delaware corporation; DOES 1

— O O N e N e N N N e e N N N N

through 30,
Defendants.
INTRODUCTION
1. This is a civil action for declaratory and injunctive relief.
2. By this suit Plaintiffs Environmental Protection Information Center (“EPIC”) and

Friends of the Van Duzen (“FOVD”) challenge the actions and omissions of Defendants U.S.
Fish and Wildlife Service (“FWS”) and National Oceanic and Atmospheric Administration
Fisheries (formerly the National Marine Fisheries Service, or “NOAA Fisheries”) (collectively
“Federal Defendants”) that violate federal laws and their implementing regulations by: failing to
supplement a 1999 Environmental Impact Statement (“EIS”) under the National Environmental
Policy Act (“NEPA”); failing to reinitiate consultation under the Endangered Species Act
(“ESA”); improperly approving a Biological Opinion (“BO”), Habitat Conservation Plan
(“HCP”) and Incidental Take Permit (“ITP”) in violation of the ESA; unlawfully approving the
HCP and ITP without finding that PL. would minimize and mitigate the impacts of its taking of
listed species, including the marbled murrelet and coho salmon, to the maximum extent

practicable in violation of the ESA; unlawfully permitting the take of listed threatened species in
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violation of the ESA; violating the water quality standards and antidegradation policy of the
Clean Water Act (“CWA”); unlawfully committing irreversible and irretrievable resources under
the ESA; and unlawfully issuing incidental take permits for the northern sported owl under the
ESA - all arising from Federal Defendants’ approval and ongoing oversight of the Habitat
Conservation Plan/Incidental Take Permit for the properties of Pacific Lumber Company, Scotia
Pacific Holding Company, and Salmon Creek Corporation (collectively, “PL”), in Humboldt
County, California.

3. By this suit Plaintiffs EPIC and FOVD also challenge the actions and omissions
of Defendant Pacific Lumber that violate federal laws and their implementing regulations by
illegally taking listed threatened species and causing the improper irreversible and irretrievable
commitment of resources in violation of the ESA, and that violate the California Business and
Professional Code Section 17200, et seq., by committing unlawful business practices, unfair,
deceptive, untrue or misleading advertising, fraudulent business practices, false advertising, and
misleading environmental marketing claims.

JURISDICTION

4. Jurisdiction is proper in this Court under 28 U.S.C. § 1331 (federal question) and
28 U.S.C. § 1346 (federal defendant) because this action arises under the law of the United
States, including the National Environmental Policy Act, 42 U.S.C. §§ 4331 et seq., Endangered
Species Act, 16 U.S.C. §§ 1531 et seq., the Clean Water Act, 33 U.S.C. § 1251 et. seq., and the
Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706 and involves the United States as a
defendant, and under 28 U.S.C. § 1367 (supplemental jurisdiction). There is a present, actual
and justiciable controversy between the parties, and the requested relief is therefore proper under

28 U.S.C. § 2201 (declaratory relief) and § 2202 (injunctive relief), 16 U.S.C. §§ 1540(c) and (g)
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(action arising under the ESA and citizen suit provision), and 5 U.S.C. §§ 701-706. Plaintiffs
may be entitled to an award of costs and attorneys fees pursuant to the Endangered Species Act,
16 U.S.C. § 1540(g), and/or the Equal Access to Justice Act, 28 U.S.C. § 2412 and California
Code of Civil Procedure § 1021.5.

5. To the extent required by the citizen suit provision of the ESA at 16 U.S.C. §
1540(g), Plaintiffs fully informed Defendants of the claims in this suit over sixty days ago.
Defendants have neither adequately answered nor remedied the alleged violations. Therefore, an
actual controversy exists between the parties within the meaning of 28 U.S.C. § 2201.

VENUE AND INTRADISTRICT ASSIGNNMENT

6. Venue is proper in this Court pursuant to 16 U.S.C. § 1540(g)(3)(A) because the
violations occur in this district and pursuant to 28 U.S.C. § 1391 because all or a substantial part
of the events or omissions giving rise to the claims herein occurred within this judicial district,
Defendants maintain offices in this district, the lands and resources in question are located in this
district, and Plaintiffs EPIC and FOVD maintain offices in this district.

7. Intradistrict Assignment is proper in this district and division. Pursuant to Local
Civil Rule 3-2(d), the appropriate intradistrict assignment of this case is San Francisco Division
because the area in which the action arises is located in Humboldt County, and because EPIC has
offices and members in Humboldt County and FOVD is based in and has members throughout
Humboldt County.

PARTIES

8. Plaintiff ENVIRONMENTAL PROTECTION INFORMATION CENTER is a

non-profit corporation that is registered in California and dedicated to the preservation,

protection, and restoration of biodiversity, native species, watersheds and natural ecosystems in
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northern California. EPIC maintains its offices in Humboldt County, California. EPIC has over
3,000 members, many of whom reside in Humboldt County, including the watersheds of the Eel
River, Van Duzen River, Mattole River, Elk River, Freshwater Creek, and Mad River. These
watersheds serve as the domestic water source and provide other beneficial uses for EPIC’s
members, including swimming and other recreational activities. These members are adversely
impacted by nutrients, sediment, and other pollution that is discharged into these watersheds, and
rely on the proper implementation of conservation laws to ensure the uses of these rivers and
streams are protected and restored.

9. EPIC’s members and staff regularly use lands throughout California, including
lands adjoining, neighboring, and/or downstream from PL’s forestlands, to observe nature, enjoy
wild fish, birds, including endangered birds such as the marbled murrelet and northern spotted
owl, and the natural ecosystems in which these species live, and pursue other recreational,
scientific, and educational activities. EPIC’s members and staff have researched, studied,
observed and sought protection for many species listed under the Endangered Species Act,
including chinook salmon and steelhead trout, as well as marbled murrelets and northern spotted
owls. EPIC’s members and staff derive scientific, recreational, conservation, spiritual and
aesthetic benefits from the existence of wild salmonids, marbled murrelets, northern spotted
owls, the habitats they depend upon and other species associated with redwood and Douglas fir
forests.

10.  EPIC actively participated in PL’s application process for a Habitat Conservation
Plan (“HCP”) and Incidental Take Permit (“ITP”), providing written and oral comments on their
legal and biological implications. Additionally, EPIC regularly participates in the review of

individual Timber Harvest Plans (“THPs”) that are proposed by PL pursuant to its HCP and ITP.
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EPIC brings this action on behalf of itself and its adversely affected members and staff.

1. Plaintiff FRIENDS OF THE VAN DUZEN is a community, grassroots
organization comprised of residents of and visitors to the Van Duzen River watershed. Members
of FOVD regularly enjoy the beneficial uses of the Van Duzen River and its tributaries,
including fishing, swimming, and hiking along its shores. Its members are dedicated to the
preservation and restoration of the Van Duzen River, and to this end, FOVD is involved in
educational work within the schools, commenting on proposed logging operations, participating
in stream restoration projects, and other efforts to prevent further degradation of the Van Duzen
and return the Van Duzen to its former glory. FOVD brings this action on behalf of itself and its
adversely affected members.

12. FOVD has participated actively in various stages of the implementation of the
HCP and ITP, providing written and oral comments on the legal, biological and recreational
implications of the watershed assessment process under the HCP’s Aquatics Conservation Plan
and providing written and oral comments in the course of the review and approval process for
numerous THPs proposed by Defendant PL pursuant to the HCP and ITP.

13. The aesthetic, recreational, moral, spiritual, religious, educational, conservation,
and scientific interests of Plaintiffs’ members have been and will continue to be adversely
affected and irreparably injured if Defendants continue to act and fail to act as alleged herein.
These are actual, concrete injuries caused by the Federal Defendants’ violation of mandatory
duties under the ESA, NEPA, and the CWA and Defendant PL’s violations of its legal duties
under the ESA and California law. These injuries would be redressed by the relief sought.

14.  Defendant UNITED STATES FISH AND WILDLIFE SERVICE (“FWS”) is an

agency or instrumentality of the United States, empowered by Congress to administer the
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Endangered Species Act with respect to terrestrial and non-marine aquatic species.

15.  Defendant NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
FISHERIES (“NOAA Fisheries”) is an agency or instrumentality of the United States,
empowered by Congress to administer the Endangered Species Act with respect to marine
species.

16. Defendant PACIFIC LUMBER COMPANY ("PL") is and was at all times
relevant hereto, a corporation organized and existing under the laws of Delaware, with its
principal offices in Scotia, Humboldt County, California. PL is a wholly-owned subsidiary of
MAXXAM Group Inc. SCOTIA PACIFIC COMPANY LLC ("SCOPAC") is and was at all
times relevant hereto, a corporation organized and existing under the laws of Delaware, with
principal offices in Scotia, Humboldt County, California. SCOPAC is a wholly-owned subsidiary
of PL. SCOPAC is the successor to SCOTIA PACIFIC HOLDING COMPANY. SALMON
CREEK LLC (“Salmon Creek”) is and was at all times relevant hereto, a corporation organized
and existing under the laws of Delaware, with its principle offices in Scotia, Humboldt County,
California. Salmon Creek is a wholly-owned subsidiary of PL. For ease of reference, PL,
SCOPAC, and Salmon Creek are collectively referred herein as PL.

17. Plaintiffs are unaware of the true names and capacities of Defendants DOES 1
through 30, inclusive, and therefore sue said Defendants under fictitious names. Plaintiff will
amend the complaint to show the true names and capacities of DOES 1 through 30 when the
same have been ascertained. Each of the corporate Defendants is the agent and/or employee of
each of the other corporate Defendants, and each performed acts on which this action is based
within the course and scope of such Defendants’ agency and/or employment. Plaintiff is

informed and believes and therefore alleges that each of the corporate Defendants is legally
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responsible in some manner for the events and happenings referred to herein.

LEGAL BACKGROUD

The Endangered Species Act

18. The Endangered Species Act, 16 U.S.C. § 1531 et seq., was enacted, in part, to
provide a “means whereby the ecosystems upon which endangered species and threatened
species depend may be conserved ... [and] a program for the conservation of such endangered
species and threatened species....” 16 U.S.C. § 1531(b).

19. In order to fulfill these purposes, Federal agencies are required to consult with
Defendant FWS and/or Defendant NOAA Fisheries to “insure that any action authorized, funded,
or carried out by such agency . . . is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the destruction or adverse modification of
habitat of such species which is determined by the Secretary . . . to be critical . . . .” 16 U.S.C. §
1536(a)(2) (“Section 7 consultation™).

20. Section 7 consultation is required for “any action [that] may affect listed species
or critical habitat.” 50 C.F.R. § 402.14. An agency “action” is defined in the ESA’s
implementing regulation to include “actions directly or indirectly causing modifications to the
land, water, or air.” 50 C.F.R. § 402.02.

21. At the completion of the Section 7 consultation process Defendant FWS or
Defendant NOAA Fisheries issues a Biological Opinion (“BO”) that determines if the agency
action is likely to jeopardize the species’ continued survival or result in the destruction or
adverse modification of the species’ critical habitat. If so, the opinion may specify “Reasonable
and Prudent Alternatives” designed to avoid jeopardy while allowing the agency to proceed with

the action. 16 U.S.C. § 1536(b).
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22. In making their determinations regarding jeopardy to listed species and the
destruction or adverse modification of those species’ critical habitat, Defendants FWS and
NOAA Fisheries are required to “use the best scientific and commercial data available.” 16
U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(d).

23. The agency “shall” reinitiate formal consultation with FWS:

(a) If the amount or extent of taking specified in the incidental take
statement is exceeded;
(b) If new information reveals effects of the action that may affect
listed species or critical habitat in a manner or to an extent not
previously considered;
(c) If the identified action is subsequently modified in a manner
that causes an effect to the listed species or critical habitat that was
not considered in the biological opinion;

50 C.F.R. §§ 402.16(b) and (c).

24.  Section 9 of the ESA prohibits the “take” of any fish or wildlife species listed
under the ESA as endangered; under Federal regulation, take of fish or wildlife species listed as
threatened is also prohibited unless otherwise specifically authorized by regulation. 16 U.S.C. §
1538(a)(1). Section 9 of the ESA also prohibits any person to attempt to commit, solicit another
to commit, or cause to be committed any take that is not properly authorized. 16 U.S.C. §
1538(g).

25.  “Incidental take” of endangered and threatened species of wildlife by non-Federal
entities is permitted if certain conditions are satisfied under Section 10 of the ESA. 16 U.S.C. §
1539(a)(1).

26.  In order to receive an Incidental Take Permit (“ITP”’) from the FWS and/or

NOAA Fisheries, the applicant must submit a “Habitat Conservation Plan” (“HCP”) which

specifies: (1) how the proposed activity will likely affect listed species; (2) what steps the
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applicant will take to monitor, minimize, and mitigate such impacts, and what funding will be
available to carry out these steps; (3) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not being utilized; and (4) such other
measures that the FWS and/or NOAA Fisheries may require as being necessary or appropriate
for purposes of the plan. 16 U.S.C. § 1539(a)(2)(A)(1)-(iv).

27.  The FWS and/or NOAA Fisheries shall issue an ITP to the applicant if they find
(1) that the take will be incidental, (2) that the applicant will, to the maximum extent practicable,
minimize and mitigate the impacts of such taking, (3) that the applicant will ensure that adequate
funding will be provided, (4) that the taking will not appreciably reduce the likelihood of
survival and recovery of the species, and (5) that the measures, if any, required by FWS and/or
NOAA Fisheries will be met. 16 U.S.C. § 1539(a)(2)(B). FWS and/or NOAA Fisheries shall
revoke a permit if the applicant fails to comply with the terms and conditions of the permit. 16
U.S.C. § 1539(a)(2)(C).

28.  Issuance of an ITP is a Federal action subject to Section 7 of the ESA. See FWS
and NOAA Fisheries Habitat Conservation Planning Handbook at 1-6 and 6-12 to 6-18. This
means that the FWS and/or NOAA Fisheries must conduct an internal (or intra-Service) formal
Section 7 consultation on permit issuance.

29.  Since the issuance of an ITP is a Federal action that will clearly result in take and
the Section 7 implementing regulations, 50 C.F.R. 402.14(1), require an incidental take statement
(“ITS”) in a BO where the Federal action is expected to result in take, the resultant BO for the
HCP/ITP will include incidental take statements. Any reasonable and prudent measures or terms

and conditions provided in the ITS should be consistent with the conservation program in the

HCP.
AMENDED COMPLAINT FOR DECLARATORY AND Law Offices of Sharon Duggan
INJUNCTIVE RELIEF - 10 2070 Allston Way Ste 300, Berkeley, CA 94704

(510) 647-1904




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30.  Section 7(d) of the ESA provides that the pending completion of formal
consultation with the FWS and/or NOAA Fisheries, the action agency “shall not make any
irreversible or irretrievable commitment of resources with respect to the agency action which has
the effect of foreclosing the formulation or implementation of any reasonable and prudent
alternative measures which would not violate subsection (a)(2) of this section.” 16 U.S.C. §
1536(d); 50 C.F.R. § 402.09. The intent of Section 7(d) is to avoid harm to the affected species
pending the completion of interagency consultation.

31.  Section 10 of the ESA creates an exception to the general ban on taking. Under
that section, the Federal Defendants may issue a permit allowing "any taking otherwise
prohibited by Section 1538(a)(1)(B) of this title if such taking is incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity." 16 U.S.C. § 1539(a)(1)(B).
Several conditions must be met prior to the grant of an incidental take permit. The applicant for
the permit must submit a conservation plan, known as a "Habitat Conservation Plan" or "HCP,"
that describes:

(1) the impact which will likely result from such taking; (ii) what steps the

applicant will take to minimize and mitigate such impacts ...; (iii) what

alternative actions to such taking the applicant considered and the reasons

why such alternatives are not being utilized; and (iv) such other measures

that the Secretary may require as being necessary or appropriate for

purposes of the plan.
Id. § 1539(a)(2)(A). The Federal Defendants must publish notice of the permit application in the
Federal Register, and "information received by the [Federal Defendants] as part of [the]
application shall be available to the public as a matter of public record at every stage of the

proceeding." Id. § 1539(c). The Federal Defendants also must provide an "opportunity for

public comment" on the application and related conservation plan. Id. § 1539(a)(2)(B). Finally,

AMENDED COMPLAINT FOR DECLARATORY AND Law Offices of Sharon Duggan
INJUNCTIVE RELIEF - 11 2070 Allston Way Ste 300, Berkeley, CA 94704
(510) 647-1904




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

before issuing the permit the Federal Defendants must make certain specified findings. These
include findings that the taking will be incidental, that it "will not appreciably reduce the
likelihood of the survival and recovery of the species in the wild," and that "the applicant will, to
the maximum extent practicable, minimize and mitigate the impacts of such taking." Id.
The National Environmental Policy Act

32. Issuance of an ITP, under and HCP, is a Federal action subject to NEPA
compliance. See FWS and NOAA Fisheries Habitat Conservation Planning Handbook at 1-6.

33. A central purpose of NEPA is to ensure that an agency "will not act on incomplete

information, only to regret its decision after it is too late to correct." Marsh v. Oregon Natural

Resources Council, 490 U.S. 360, 374 (1989); Friends of the Clearwater v. Dombeck, 222 F. 3d

552, 557-558 (9™ Cir. 2000). In view of this purpose, an agency cannot simply rest on an
existing environmental review document but must instead take a "hard look" at new information
that might alter the results of its original environmental analysis. Id. at 374.

34.  Federal agencies must prepare supplements to either draft or final EIS's if there
"are significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts." 40 C.F.R. § 1502.9 (c)(1).

35.  NEPA imposes a continuing duty to supplement previous environmental

documents. Stop H-3 Ass’n v. Dole, 740 F.2d 1442, 1463 (9" Cir. 1984). “A federal agency has

a continuing duty to gather and evaluate new information relevant to the environmental impact of]
its actions. . . . [W]hen new information comes to light the agency must consider it, evaluate it,
and make a reasoned determination whether it is of such significance as to require [an SEIS].”

Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1024 (9th Cir. 1980).

36.  The decision whether to prepare a supplemental EIS is similar to the decision
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whether to prepare an EIS in the first instance: "If there remains 'major Federal actio[n]' to occur,
and if the new information is sufficient to show that the remaining action will 'affec[t] the quality
of the human environment' in a significant manner or to a significant extent not already

considered, a supplemental EIS must be prepared." See Marsh v. Oregon Natural Res. Council,

490 U.S. 360, 374 (1989); Friends of the Clearwater v. Dombeck, 222 F.3d at 557-558.

37. A NEPA document is no longer adequate when "[t]here are significant new . . .
circumstances or information relevant to environmental concerns and bearing on the proposed
action or its impacts." 40 C.F.R. § 1502.9(c)(1)(i1). “Reliance on stale scientific evidence is

sufficient to require re-examination of an EIS.” City of Carmel-by-the-Sea v. U.S. Dept of

Transportation, 95 F.3d 892, 900 (9th Cir. 1995). At that point the agency must wait until it has
supplemented the EA or EIS with the new information, before taking further actions based on the
outdated EIS. 40 C.F.R. 1502.9(c)(1)(ii). NEPA requirements must be fulfilled "before
decisions are made and before actions are taken." Id. at §§ 1500.1(b), 1502.5; Save the Yaak

Committee v. Block, 840 F.2d 714, 718 (9th Cir. 1988).

38. A supplemental document is necessary where new information "presents a

seriously different picture of the likely environmental consequences of the proposed action not

adequately envisioned by the original EIS." Wisconsin v. Weinberger, 745 F.2d 412, 420 (7th
Cir. 1984).

39. A change in information, requiring NEPA supplementation “need not be strictly
environmental . . .; the test is whether the new information so alters the project's character that a
new 'hard-look’ at the environmental consequences is needed. . . . [IJnformation ‘that does not
seriously change the environmental picture, but that nevertheless affects, or could affect, the

decisionmaking process, is subject to the procedural requirements of NEPA.”” Natural
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Resources Defense Council v. Lujan, 768 F. Supp. 870, 886-87 (D.D.C. 1991) (quoting Sierra

Club v. Froehlke, 816 F.2d 205, 210, 212 (5th Cir. 1987).

40.  When new information comes to light the agency must consider it, evaluate it, and
make a reasoned determination whether it is of such significance as to require implementation of

formal NEPA filing requirements. Warm Springs Dam Il v. Gribble, 621 F.2d 1017, 1024 (9th

Cir.1980). Reasonableness depends on the environmental significance of the new information,
the probable accuracy of the information, the degree of care with which the agency considered
the information and evaluated its impact, and the degree to which the agency supported its
decision not to supplement with a statement of explanation or additional data. Id.
The Clean Water Act

41.  The primary objective of the Federal Water Pollution Control Act, commonly
referred to as the Clean Water Act (“CWA”), is “to restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” 33 U.S.C § 1251(a). Case authority supports
the interpretation that the CWA requires maintenance of the natural structure of streams: the
“Clean Water Act should be construed broadly to encompass deleterious environmental effects

of projects.” Riverside Irrigation Dist. v. Andrews, 568 F. Supp. 583, 588 (D. Colo. 1983), aff’d

758 F.2d 508 (10™ Cir. 1983).
42.  Under the Clean Water Act, all federal agencies must comply with state water
quality standards and the antidegradation policy. 33 U.S.C. §§ 1313, 1323(a). Judicial review of

this requirement is available under the Administrative Procedure Act. Oregon Natural Resources

Council v. United States Forest Service, 834 F.2d 842, 852 (9th Cir.1987); Idaho Sporting

Congress v. Thomas, 137 F.3d 1146, 1153 (9th Cir. 1998); Marble Mountain Audubon Soc’y v.

Rice, 914 F.2d 179, 182-83 (9th Cir. 1990); Oregon Natural Resources Council v. Lyng, 882
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F.2d 1417, 1424-25 (9th Cir. 1989) (“The CWA also requires states to implement water quality

standards with which federal agencies must comply.”); Northwest Indian Cemetery Protective

Ass’n v. Peterson, 795 F.2d 688 (9th Cir. 1986), rev’d on other grounds sub. nom. Lyng v.

Northwest Indian Cemetery Protective Ass’n, 485 U.S. 439 (1988); NWF v. Corps of Engineers,

92 F. Supp.2d 1072 (D. Or. 2000) and 132 F.Supp. 2d 876 (D. Or. 2001) (finding that federal
agency failed to address compliance with state water quality standards in its operation of dams
on the Snake River).

43.  “A water quality standard defines the water quality goals of a water body, or
portion thereof, by designating the use or uses to be made of the water and by setting criteria
necessary to protect the uses.” 40 CFR § 131.2. EPA regulations implementing the CWA define
designated uses of water as “those uses specified in water quality standards for each water body
or segment whether or not they are being attained.” 40 CFR § 131.3(f). The minimal designated
use for a water body is the “fishable/swimmable” designation, which “provides for the protection
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water.”
33 U.S.C. § 1251(a)(2).

44. The U.S. Supreme Court has held that:

The text [of the CWA] makes it plain that water quality standards contain two

components. We think the language of § 303 is most naturally read to require

that a project be consistent with both components, namely, the designated uses

and the water quality criteria. Accordingly, under the literal terms of the statute,

a project that does not comply with a designated use of the water does not comply

with the applicable water quality standards.

PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700, 714-715

(1994).

45.  According to federal regulation, applicable antidegradation policies “shall, at a
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minimum, be consistent with . . . [e]xisting instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained and protected.” 40 CFR §131.12(a)(1).
Under this regulation, “‘no activity is allowable . . . which could partially or completely
eliminate any existing use.”” PUD No. 1, 511 U.S. at 718-19 (citing EPA, Questions and
Answers on Antidegradation 3 (Aug. 1985)). Therefore, the antidegradation policy serves to
protect the existing uses of all streams. Any activity which would even partially eliminate those
uses is not permitted.

46.  Under the antidegradation policy, existing uses are recognized as all beneficial
uses that humans, native plants, invertebrates, mammal, bird, and other species have derived
from waterbodies since November 28, 1975. 40 CFR 131.12(a)(1).

47.  The EPA's regulations establish three levels of water quality protection: Tier I,
Tier II, and Tier IIl. Tier I protection establishes the minimum water quality standard for all
waters and requires that "[e]xisting instream water uses and the level of water quality necessary
to protect the existing uses shall be maintained and protected." 40 C.F.R. § 131.12(a)(1). Tier Il
protection provides that, where the water quality of a water body exceeds that necessary to
support aquatic life and recreation, that level of water quality shall be maintained unless the state
determines that "allowing lower water quality is necessary to accommodate important economic
or social development in the area in which the waters are located." 40 C.F.R. § 131.12(a)(2).
Tier III protection provides that, where a water body "constitute[s] an outstanding National
resource, such as waters of National and State parks and wildlife refuges and waters of
exceptional recreational or ecological significance, that water quality shall be maintained and
protected." 40 C.F.R. § 131.12(a)(3). Watercourses that have been listed under the Federal

and/or California Wild and Scenic River Acts, such as the Van Duzen and Eel Rivers, and those
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that have special recreational recognition as state or county parks, such as the watercourses
flowing through Grizzly Creek State Park, Cheatem Grove, Pamplin Grove and Swimmer’s
Delight on the Van Duzen, are entitled to Tier III protection.

48. The California State Water Resources Control Board, Resolution No. 68-16, sets
out California’s water quality standards, including the potential and existing beneficial uses and
the state’s antidegradation policy.

California Unfair Competition Law

49.  Unfair competition is prohibited by the State of California’s Unfair Competition
Law (“UCL”). Cal Bus. & Prof. Code § 17200. Unfair competition is defined to mean and
include any unlawful, unfair or fraudulent business act or practice. Bus & Prof Code §17200.
Any unlawful business practice, including violations of laws for which there is no direct private
right of action, may be redressed by private action under UCL. See Bus. & Prof. Code § 17200.
It is not necessary that predicate law provide for private civil enforcement in order for a citizen
to bring an action pursuant to Section 17200. 1d.

50. Violations of the California Forest Practice Act, California Forest Practice Rules,
the HCP, and/or the ITP constitute violations of the UCL. Id. Similarly, false and deceptive
advertisements are prohibited by and constitute a violation of the UCL. Id. and 17500.

51.  Section 17203 of the UCL states that “Any person who engages, has engaged, or
proposes to engage in unfair competition may be enjoined in any court of competent jurisdiction.
The court may make such orders or judgments, including the appointment of a receiver, as may
be necessary to prevent the use or employment by any person of any practice which constitutes
unfair competition, as defined in this chapter, or as may be necessary to restore to any person in

interest any money or property, real or personal, which may have been acquired by means of
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such unfair competition.”

FACTS GIVING RISE TO PLAINTIFFS’ CAUSE OF ACTION

Background

52.  Underlying this dispute are approximately 211,000 acres of land owned and
operated by PL. These lands are comprised of redwood and Douglas fir forests and are home to
a number of imperiled species, including the marbled murrelet, coho salmon, chinook salmon,
steelhead trout, coastal cutthroat trout, northern spotted owl, bald eagle, American peregrine
falcon, northern goshawk, western snowy plover, bank swallow, Pacific fisher, Humboldt
marten, red tree vole, Townsend’s big-eared bat, foothill yellow-legged frog, tailed frog,
southern torrent salamander, and northwestern pond turtle. PL lands occur primarily in
watersheds of the Elk, Van Duzen, Eel, Bear, Salt, and Mattole Rivers.

53.  Of the species listed above, the American peregrine falcon, northern spotted owl,
marbled murrelet, coho salmon, chinook salmon, steelhead trout, coastal cutthroat trout, bald
eagle, and western snowy plover are listed as endangered or threatened under the ESA.

54.  The marbled murrelet also has recognized critical habitat under the ESA. Of the
areas identified as critical habitat, approximately 40,417 acres are owned by PL and other private
entities and another 97,000 acres of government-owned land are in proximity to the PL lands.

55.  NOAA Fisheries also has designated critical habitat for the coho salmon pursuant
to the ESA. See 64 Fed. Reg. 24049. This critical habitat includes all of the watersheds that are
affected by logging operations carried out by PL, including Freshwater Creek, Elk River, Van
Duzen River, Eel River, Bear River, and Mattole River.

56.  The marbled murrelet faces the serious threat of extinction because it relies on

old-growth forests, and exclusively on ancient redwood and Douglass fir forests in northern
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California for nesting and foraging. There is no evidence that murrelets can survive in second-
growth forests. FWS's Recovery Plan for the marbled murrelet stresses that its survival depends
on the protection of all nesting habitat that currently exists. It also stresses that there should be
very little loss of forests that could develop into murrelet habitat over the next 50 to 100 years.

57.  The old-growth and residual forests on PL lands, including the six ancient groves
of Headwaters Forest, are critical nesting areas for the California murrelet population. These
forests form a crucial biological link between murrelet habitat areas in Redwood National Park to
the north and Humboldt Redwoods State Park to the south. The link is so crucial, and the species
as a whole so imperiled, that some murrelet experts believe loss of the remaining PL groves
could trigger a collapse of the population throughout California and beyond.

58.  The old-growth and residual forests on PL lands also provide spawning and
rearing habitat for coho salmon, chinook salmon, steelhead trout, and coastal cutthroat trout.

59.  Salmonids are anadromous fish, spending the first several months of their lives in
freshwater streams and rivers before migrating out to sea. When their life-cycles are complete,
they return to the streams of their birth, where they spawn and then die. Coho and chinook
salmon and steelhead trout depend on clean cold freshwater habitat at the juvenile and spawning
stages of their lives. They require clean gravel beds where they dig their redds, which are
depressions in the streambed into which they lay their eggs. Recently hatched young, known as
alevins, remain in the gravel substrate until they are sufficiently developed to swim on their own.
Fingerling and juvenile salmon and steelhead spend many months (or in the case of coho,
sometimes more than a year) growing to maturity in the freshwater streams and rivers.

60.  Coho salmon spawn between November and January and occasionally into

February and March.
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61.  Salmonids are extremely sensitive to